Gang-Aftfiliation
Evidence In Texas:

ls United States v. Lemmon the criteria for admissibility?

y

By Peter M, Barrett

he Supreme Court of the
United States has upheld the

introduction of proper gang-
affiliation evidence against an accused
in certain limited circumstances. See
United Srates v. Abel, 105 S.Ct. 465,
469 U.S. 45. 83 L.Ed.2d 450 (1984);
see also Barclay v. Florida, 103 S.Ct,
3418, 463 U.S. 939, 77 L.Ed.2d 1134
(1983). However, the same Court has
decreed as unconstitutional, a statute

which authorizes the consideration of

evidence by a sentencing authority that is contrary to the First and

Fourteenth Amendments to the United States Constitution.

See

Zant v. Stephens, 462 U.S. 862, 103 S.Ct. 2733, 77 L.Ed.2d 235
(1983) (aggravating circumstance held invalid where jury was

authorized to draw.adverse inferences from constitutionally pro-
tected conduct) (Id. at 885, 103 S.Q. at 2747). Recently, the Texas
Court of Criminal Appeals has had several opportunities to address

the constitutionality of gang-affiliation evidence, particularly with

regard to First Amendment right of association concerns, but has

— _ ~thus far intentionally skirted the issue. See e.g., Beasley v. State,
902 S.W.2d 452, 455-457 (Tex.Crin.App. 1995); Anderson v.
State, 901 S.W.2d 946,950 (Tex.Crim.App. 1995); Mason v. State,
905 S.W.2d 570,576-577 (Tex.Crim.App. 1995).

Historical Background for Gang-Affiliation Evidence-

k1 Barclay v. Florida, the United States Supreme Court upheld as constitutional,
the consideration by the sentencing authority of a defendant's membership in a
group which termed itself the "'Black Liberation Army™ (BLA), and "whose appar-
ent sole purpose was to indiscriminately kill white persons and to start a reyolution
and a racial war."" See Barclay v. Florvida, 463 U.8. 939, 943-944, 103 S.Ct. 3418,
3421, 77 L.Ed.2d 1134 (1983). In Barclay, a note which one of the co-defendants
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had written was affixed to the body of the
deceased. Id. This nole explained that
the deceased was killed in furtherance of
BLA’s purpose. ld. Subsequently, the
defendants produced several tape vecord-
ings which contained similar messages
and mailed these recordings to the family
of the deceased. Il

Also, in United Stares v. Abel, the
Supreme Court permitted the introduc-
tion of gang affiliation evidence in the
form of prosecution rebuttal testimony.
See United States v. Abel, 469 U.S, 45;
105 S.CL 465; 83 L.Ed.2d 450 (1984).
Such evidence was offered to impeach
the prior testimony of a defense witness
who denied on cross-examination to
being a member of a secret prison gang,
whose members were sworn to perjury
and sell-protection on each member's
behalf. See id. The Abel Court tea-
soned that because such membership
tended to show bias, it was relevant
under Rule 402 of the Federal Rules of
Evidence, which states that, "All rele-
vant evidence is admissible, except as
otherwise provided by the Constitution
of the United States, by Act of
Congress, by these rules, or by other
rules prescribed by the Supreme Court
pursuant o statutory authority.” See id,
at 105 38.Ct. 465: 469 U.S. 45
However, the Court held that such evi-
dence "..could not have been offered 1o
impeach [the defense witness] and prej-
udice him 'by mere association.”" I,

The Supreme Court differentiated the
facts of Abel, wherein the evidence was
offered for relevant and legitimate
impeachnicot purposes, from its priot
holdings in Brandenberg v. Ohio and
Scales v. United Stares. See id. at 105
S5.Q. 469,469 1L.S. 52-53; see generally
Brandenberg v. Ohio, 395 U.S. 444,




448, 89 5.Ct. 1827, 1830, 23 L.Ed.2d 430 (1969) (¢onviction
based on defendant's mere association with Ku Klux Klan -
reversed where state syndicalism laws violated First and .

Fourteenth Amendments):; Scales v. United States, 367 US.
203, 219-224, 81 S.Ct. 1469, 1481-83, 6 L.Ed.2d 782 (1959)
(conviction based upon statute which proscribed 'illegal partly

advocacy' upheld where defendant was 'active’ member of-

commumnist party) . In Abel, the Court pointed out that

Brandenberg and Scales dealt with the constitutionality of

punishing persons for association and/or membership under
the Smith Act and state syndicalisni laws, "..for belonging (o
organizations which espoused illegal aims and engaged in
illegal conduct.” Abel at 105 S.Ct. 469,469 US. 52-53.
Recently, in Dawsen a. Delaware, the United Statek
Supreme Court again evaluated the constitutionality of gangs
affiliation evidence under established First and Fouiteenth
Amendment jurisprudence. See Dmnvson v. Delaware, 112

S.Ct. 1093 (1992). Dawson, the defendant, was convicted of §

first degree [capital] murder. See id. at 1095. Prior to com-
mencement of the penalty phase, in which the State of
Delaware intended to seck the death penalty, the prosecution
informed Dawson that they intended to introduce evidetice.

that Dawson was a member of the ‘Argan Brotherhood.' Ses }
i F.2d 922, 941 (D.C.Cir.1983). The standard established in

. United Srales v. Lemmon was applied by the Court of Criminal

id. at 1095. Additionally, the prosecution intended to pravide:
the jury with expert testimony regarding the origin and nature

of the Atyan Brotherhood. 7d. at 1095-1096. However, after
a punishment hearing outside the presence of the jury, the par..

ties agreed to a stipulation in lieu of expert testimony, which
read as follows:

The Aryan Brotherhood refers to a white racist prison

gang that began in the 1960's in California in response ta
other gangs of racial minorities. Separate gangs calling

themselves the Aryan Brothethood now exist in many state:
[and, therefore,] neither is membership with intent to fucther

prisons including Delaware. (citation omitted). Xd.at 1096.

The Court, Chief Justice Rehnquist having delivered the
opinion for the majority, reversed Dawson’s conviction and, |
sentence on First and Fourteenth Amendment grounds. See-
id. at 1099. The Danirson Court concluded that the foregaing
stipulation, “left the Aryan Brotherhood evidence totally -
withoutrelevance to Dawson’s sentencing proceeding.' Id at

1097, However, the Court stated that such evidence may
have been relevant if the State had offered expert testimony,
“..that the Aryan Brotherhood...advocates the murder of fel-
lowinmates.”” Id The Dawson Court further concluded that:

Even if the Délaware group to which Dawson allegedly
belongs is racist, those beliefs, so far as we can determine,
had no relevance to the sentencing proceeding in this case.
For example. the Aryan Brutheihood was not tied in any
Way to the mordet of Dawson's victim. In Barelay, on the
contrary, the evidence showed that the defendant's mem-
bership in the Black Liberation Amy, and his consequent
desire to start a "racial war," were related to the murder of
a white hitchhiker.... (citation omitted).

Because the prosecution did not prove that the Aryan

Brotherhood had committed any unlawful or violent acts, or -
- Griego testified that the Crips have an "allegiance for a wm-

had even endorsed such acts, the Aryan Brotherhood evidence

was also not relevant to help pmve any aggravating circum-
stance. Id. at 1098.

In authoring Dawson, Chief Justice Rehnquist noted that the
State of Delaware’s argument on appeal was that such evidence
was permissible under state law as **character” evidence. 1d.

‘The Court stated that such evidence violated the First

Amendment regardless of “...[w]hatever label is given the evi-
dence presented....” 1d. Altematively. the State of Delaware
argued that such evidence was admissible to rebut mitigating
avidence offered by the defendant. Id. In rejecting this asser-
tion, the Dawsan Court held that, ""The principle of broad
webuttal asserted by Delaware is correct, but the argument miss-

‘% the mark because, as stated above. the Aryan Brotherhood
‘evidetice presented in this case cannot be viewed as relevant

“bad" character evidence in its own right." /4, at 1099,

In United States v. Lemmon, 723 F.2d 922, 94]
(D.C.Cir.1983), the Distriet of Columbia Cucuit Court estab-
Jished the following predicate for the admission of group affil-

~jation evidence: (1) the defendant is a member of a group; (2)
- the group's aims are illegal; (3) the defendant intended to fur-

ther the activities of the gang. Uhited Stares v. Lemimon, 723

Appeals in Fuller v. State? See Fuller v. State, 829 S.W.2d
191, 196 (Tex.Crim.App. 1992). In Fuller, the State presented

testimony that the defendant was a member of the " Aryan
{ Brotherhood,” which is, according to the testimony of a prison
- invéstigator, "a white supremacy group, neo-nazi type organi-

azration..[Violence] is their main function.... /d, At 196. The
Court declared that membership in this organization was not
protected under the First Amendment, "...because drganiza-
tions with illegal aims are not protected by the Constitution

thoseaims.” Id. (quoting Lemmon at 939-94().

~ Article 37.07, Pre-Grunsfeld-Gang Affiliation
Evidence & Evidentiary Concerns under Rules

404 & 405

The Court of Criminal Appeals recently upheld the infro-
duction of relevant * gang affiliation testimony in the punish-

'~ mnent pliase of a non-capital trial under Rules 404(c) & 405(1)

ar the Texas Rules of Criminal Evidence? See e.g., Beasley v;
Stare, 902 S\W.2d 452, 455-457 (Tex.Crim.App. 1995);

- Andbrson v. Stare, 901 S.W.2d 946, 950 (Tex.Crin.App.
- 1995); Mason v. Stale, 905 S.W.2d 570, 576-577

{(Tex.Crim.App. 1995). The facts in Beasley reflect that, at
- the time of the offense, the defendant was wearing a black

Foiders cap. an L.A. Lakers jacket and jeans with a blue ban-
dana hanging out of his back pocket. Baasley v. State, 902
S:W.2d 452, 454. The State called Officer Griego, who had

interacted with gangs, including 'Trips," for fifteen years. 7d.
' He testified that the defendant's outfit matched the distin-
_guishing clothing of members of the Crips gang. Id. Griego
§ further testified that he personally knew the defendant and

- had viewed him in the presence of other "Crips,” while wear-

ing this distinctive clothing. Id. Most significantly, Officer
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mon goal, and they engage in violent and criminal
activity...their cause is violence, criminal activity such as drug .
trafficking, robberies, witness intimidation.” I The Court

reasoned that the reputation of a gang to whichi a defendant
belongs miy berelevant to the fact finder in assessing punish-
ment, as a defendant’s character is in issue during the punish-

ment phase of a trial. See Beasley 902 8.W.2d at 456. The
Beasley Court stated that, "..evidence of gang membership is -
relevant because the jury can niaké a determination of the
“dant who stands trial,

defendant's character based on the fact that the defendantis a
memberof a gang"' Beasley at 456,

However, in order to effectively evaluatesuch evidence, the .
jury must be able to determine whether a defendant's mem- .

bership in an organization is aggravating or mitigating with
regard to his character. Both Anderson and Beasiey evaluate
the admissibility of such evidence according to three indepen-
dent considerations which require the State to establish
beyond a reasonabledoubt® : (1) the defeudant is a memberof
a particular gang; (2) that defendant's gang is involved in

misconduct: (3) that defendant’s gang bas a bad reputation in °
tbe community. See 4nderson v. Stare, 901 $.W.2d 946,950; -
Beasley v. State, 902 S.W.24 452,456; Urbano v. State, 837
S.w.2d (14, 117 (Tex.Crm.App. 1992). According to the 5

Court, it is essential for the jury to know of the gangs activi-

ties and purposes in order to evaluate how they éffeet the per- i

ception of a defendant's reputation. See id,

The Arniderson Court pointed out that in considering the #
admissibility of gang membership evidence, the trial court is {
obligated to determine whether the probative value of such :

evidence outweighs any unfair prejudice to a defendant.

Anderson v. State, 901 §.W.2d 946, 950 (Tex.Crim.App. ° j
1995). In order to evaluate whether particular gang affiliation .

evidence is relevant, and if so, whether such evidence is

unfairly prejudicialin light of the foregoing analysis, it is nec- §
1 acts committed by a defendant in a non-capital trial, notwith-

essary to évaluate the facts of each case separately.

In both Anderson and Beasley, the Court reasoned that gang -
affiliation testimony is not specific acts of misconduct under :

Rule 405(b), but rather reputation testimony relating to the
character of the accused which is permissible under Rule

405(a) via Rule 404(c). Anderson v. Srate, 901 $.W.2d 946, |

950; Beasley v. State, 902 8.W.2d 452, 456. The Court
explainedin Anderson, that:

—For the jury-te asses a defendant's character based on .-

his gang membership. not only should the jury know of
the defendant's gang membership, but also of the activi-
ties and purposes of the gang to which he belongs.
Without this additional information, the jury has nothing
to conclude whether membership in this gang is a posi-
tive or negative character trait of the defendant,
Anderson v, State, 901 5.W.2d 946,950.

The difficulty with the analysis in Anderson and Beasley,
supra, is that their criteria for the admissibility of gang affilia-
tion evidence concentrates on the acts of the gang, which the
defendant may or may not endorse. Anderson and Bewslay
fail to grasp that in actality, it is the defendant's character
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that is in issue, rather than the character of his gang.
Therefore, the Andersan-Beasley standard is not consistent

“with Rule 405, which prohibits characterevidence in the forni

of specific instances of conduct. The Court has circumvented
the constraints of Rule 405(b) by labeling specific acts of mis-

~conduct committed by various gang- members permissible

reputation evidence under Rule 405(a). Again, the Court of
Criminal Appeals bas missed the mark because at best, such
evidence reflects the reputation of a gang, and not the defen-

Article 37.07: Post-Grunsfeld-
Gang Affiliation Evidence & Constltutional
Concerns (Firstand Fourteenth Amendments)

Following Grunsfeld v. State, 843 $.W.2d 521
(Tex.Crim. App. 1992). in which the Court of Criminal
Appeals held that unadjudicated extraneous acts were not
admissible in the punishment phase of a non-capital trial, the

. Texas legislature amended Article 37.07 § 3(2) of the Texas
- Code of Criminal Procedure, which governs the sort of evi-

deuce which is admissibleat the punishment phase of a non-

“capital trial. TEX. CODE €RIM. PROC. (Vernon 1993).
- Current Article 37.07 reads in pertinent part, as follows:

Regardless of the plea and whether the punishment be
assessed by the judge or the jury, evidence may be
offered as to any matter the court deems relevant to sen-
tencing..that is shown beyond a reasonable doubt by evi-
dence to have been commifted by the defendant or for
which he could beheld criminally responsible, regardless
of whether he has previously been charged with or finally
convictedof the crime or act. Id.

This amendment changed established sentencing precedent
in Texas to allow the introduction of extraneous ¢rimes or

standing the Rules of Evidence? See Acts 1993, 73rd Leg,

‘ch. 900, §§ 5,05, 5.09 & 5.10, pp. 3762-64, eff. Sept. 1, 1993,

Apparently, this smendment authorizes courts to disregard
Ruled02 of the Texas Rules of Criminal Evidence, which pro-
wvides that “All relevant evidence is admissible, except as pro-
wided by constitution, by statute, by thesé mles or by other
rules preseribed pursuant to statutory autherity. Evidence

“swhich is not relevant is inadmissible.” Rule 402, TEX. R,

CRIM. BVID,

The Texas Court of Criminal Appeals acknowledged this
paradax in Beasley v. State, but refused to consider the admis-

-sibility of such gang affiliationevidence in conjunction with

current Article 37.07 3(a), which was not in effect at the time

of the trials from ivhich each appellant sought relief, See

Beasley a Stare, 902 S.W.2d 452 (Tex.Crim.App. 1995). As
Judge McCormick pointed out in his concurring opinion in
Beasley, "[The 'plain language' of the 1993 amendments to
Article 37.07, Scction 3(a), grants trial courts almost ‘unfet-
tered discretion' to 'define what the issues are at the punish-
ment phase of a non-capital trial' on a case by case basis.'

- Afe Beasley v. State, 902 S.W.2d 452, 457 (Tex; Crim. App.
- 1995)(McCormick, PJ concurring)(citing Clinton, J.).




However, Judge McCormickalso stated that, “Whether this is :
an-unconstitutional delegation of legislative authority is a sep-
arate question than what the ‘plain language’ of current }

Article 37.07, Section'3(a) means.” Jd,

Also, neither. Anderson nor Beasley entertain First
Amendment (freedom of association) and Fourteenth -

Amendment (due process) concemns, appatently because each
respective appeliant failed to raise these issues in their peti-

tions. See Anderson v. State, 901 S.W.2d 952-954

(Mansfield, J. conicurring) ; Beasley v. State; 902 S:W.2d 457

(McCormick, PJ concurring); Beasley at 459 (Clinton, J. con- |
curting). In.dissenting from Beasley, Judge Miloney accused

the majority-of rationalizing its analysis:strictly on'relevancy
grounds while ignoring First Amendment. concernis; thereby
avojding the afialysis enuncigted in Uriited Stafes.v. Lemmon,
supra, See id, at 464, Howevet, as Judge Maloney noted, the
similarities between the majority’s analysis and the three part
analysis of Lemmon, supra, are uncanny.® Id, (footnote 2).

Allhbugﬁhrsinﬂlar,«' the:Anderson-Beasley criteria differ signifi- |
cantly from the Leinnion critéria. Lemmon requires that the |

defendant intéiided to further the purposes of the gang to

which he belongs, whereas Anderson and Beasley mercly § |-

require the State to prove that the defendant’s gang has a bad
reputation.in the community.

Afict Grunsfeld, supra, thc Texas legislature dpparontly |
decided that, iftegpective of the Texas Rules of Criminal }
Evidence, and thus, The Constitutions of the United States
aitd Toxas; the tifal court should be given wnbridled discretion: § i

to admit any sort of evidence which it deems relevant to sen-

lencing. ‘The author herein cannot imagine any reasaiiod dis~ |
pute that in amending Article: 37,07 § 340 of the. Tevas Cade |

of Criniinal Pracédure, the legislature rendered such statute

facially constitutionally defeciive. To verify this fact, one -

feed pnly recall Rule 402 of the Texas Rules of Criminal
Evidence, which provides that “All rélevam evidence is
adedssible, excepl as provided by contitatian, hy statute, by
these rules or by atheé? riles preycribed piisiiiit to statutory
authority. Bwidence which is not relevant is inadniissible”
Rulé 402, TEX. R, CRIM. BVID.

There is no end to the sort of slop which this unconstitu-
tional delegation of legisiative authority will permit to be
dumped into the sentencing trough, provided that there is any
relevance What§oever, sabject to the autonomous discretion of

the tiial court.. It s not difficult to imagine the catastrophic }

effect which. the application of current Article 37.07 § 30
will. have: upon established rights afforded a criminal defen-
dant under Atiele T'of the Constitution of the United States,
the First and Fourteeith Amendrients to the Constitution of
thé United. States, and Ariicle TI, Section 1 of the Constitution
ofthe Stite of Texas.
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Constitutional Provisions
Constitution gf the United States, Article ]
First Amendment 1o the Constitution of the Uniled Stotes

Fourleenth Amendment to the Constitution of the United

States
Constitution of the State of Fexas, Atticle I1, §1

Codes

TEX. CODE CRIM. PROC. ANN., Art. 37.07 §3(a) .

(Vernon 1993) §

Rules

TEX. R. CRIM. EVID., Rule401
TEX. R. CRIM., EVID., Rulc402
TBX.R. CRIM. EVID., Rule403
TEX. R. CRIM. EVID,, Rule 404(c)
TEX. R CRIM. EVID.,, Rule 405(b)

1 The federal rule is virtually identical to Rule 402 of the i

Texus Rules of Criminal Evidence.

2 This was a capital case in which the State sought the death ' ,

penalty and introduced such evidence to establish the spe- -

cialissue of ‘future datigerousness,” See Fuillar at 196.
See 4 -~
evant® evidence).

4 Both Anderson v. Staie, infia, and Bensley v. State, infra,

were decided under Article 37.07 § 3¢a) of the Texas

Code of Criminal Procedure, as it existed prior to legisls- o
tive giftefidment in 1993. Followiiig Grmsfeld v: Srare, 1 [/8853

843 S.W:2d 521 (Tex.Cim.App. 1992), Artiele 37.07 §
3(a); which geverns the sort of evidence which is admis-
siblea the punishment phasc of a [non-capital] trial, was
amended by the legislature, Tex. Code Crim. Proc.

(Vemon 1993). The phrase "as permitted by the Rules of &2
Evidence'* was deleted from the pre-Grunsfeld Article .

37.07. See Beasley v. State, 902 S.W.2d 452, 457-458
(footnptes I & 4)(Tex.Crim.App. 1995)(Clinton, J. con-

curing). In Anderson ad Beasley, the Court held only § ,:;n\'.
that the introduction of proper gang affiliation evidence is |

relevant and is not tantamount to specific avts of miscon-

duct under Rule 405(b) TEX. R. CRIM. EVID,, but rather ||
is considered evidence of character under Rule 404{c) i [%%
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TEX. R. CRIM. EVID.. See Anderson v. State, 901
S.W.2d 946, 950-951 (Tex.Crim.App. 1995); Beasley v,
Stare, 902 5.W.2d 452,457 (Tex.Crim.App. 1995).

3 This holding referenced Ybarra v. State, in which the
Waco Court of Appeals upheld the defendant's convic-
tion for canying a deadly weapon in a penal institution
where the State admitted evidence of the defendant's
membership in a gang during punishment. See Ybarra v.
State, 775 S.W.2d 409 (Tex.App.-Waco 1989, no pet).
The ¥barra Court sanctioned such evidence as consistent
with Rules 404(c) & Rule 405, Tex. R. Crim. Evid.

6 Under Rule 404(c) of the TEX. R. CRIM. EVID. and
Atticle 3707 § 3¢a) TEX. CODE CRIM. PROC,, the trial
coutt has a great deal of latitude in deciding whether to
admit relevantevidence. However, under Article 37.07 §
3(a), the burden of proof required at punishment is
beyond a reasonable doubt. See TEX. CODE CRIM.
PROC., Atticle 37.07 § 3(a); Urbano v. State, 837
S.w.2d 114, 117 (Tex.Crim.App. 1992)(whethér rational
Juvors could conclude such evidence was proven beyond
areasonable doubt). Furthermore, tte Cowt in Anderson,
supra, appears fo require that in addition to having rele-
vance, gang affiliation testimony should be excluded if
the relevance of the probative value is unfairly prejudicial
to the defendant. Anderson, 901 SZW.2d946,950.

17 phease "as permitted by the Rules of Bvidencewas o

intentionally deleted fiom the pte-Grunsfeld Article 37.07.
See Beasley v. State, 902 SW .2d 452, 457-458 (footnotes
1 & 4)(Tex.Crim.App. 1995)(Clinton, J. concurring).

18 The Anderson and Beasley tests, supra, also differ some-

what from the test applied in Mason v. State, 905 S.W.2d
570, 576-577 (Tex.Crim.App. 1995). In Mason, the
Courtheld that in eidet for pang affiliation evidence to he
rclevant, the State nced only prove two clements: (1)
pmof of the group's violent and illegal activities, and (2)
the defendant's membership in the organjzation, See id,
However, the prosecution presented expert testimony
which tended to establish the same st of evidence pre-
sented in Anderson and Beasley, supra. See id.
Additionally, Mason involved the relevance of a defen-
dant's membershipin the ‘Aryan Brotherhood' to the

4 ment Séeid, For these reasons, if 1S Aifigalt to discer if
a different test was applied in Mason than that in
Anderson and Beaslep.
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